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nr the 

United States Court of Appeals 

FOE THE DlSTBICT OF COLUMBIA 


No. 10,372 


CHARLES GOTKIN and RAYMOND GOTKIN, 

Appellants 

vs. 

PHILIP KORN, Appellee 

APPEAL FROM A SUMMARY JUDGMENT DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

This appeal arises out of the granting by the District 
Court of a motion for summary judgment in favor of the 
defendant Philip Kora, dismissing plaintiffs’ complaint 
for declaratory relief as to said defendant. 

The complaint was filed pursuant to Title 28, Section 400, 
United States Code (Mar 3, 1911, ch. 90, sec. 244, as added 
Mar 3, 1915, ch. 90, sec. 274 d, and amended June 14, 1934, 
ch. 512,48 Stat. 955; Aug. 30,1935, ch. 829, sec. 405, 49 Stat. 
1027.) 

This Court has jurisdiction to hear and determine an 
appeal from a final order or judgment of the United States 
District Court for the District of Columbia. Section 17-101, 
D. C. Code. 
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Statement of the Case 

On or about June 1, 1947, defendants Rose and Samuel 
Holtzman, being justly indebted to the plaintiffs, appel¬ 
lants herein, executed and delivered to the plaintiffs their 
promissory note for Seven Hundred Eighty-Six Dollars, 
and as security therefor executed and delivered a chattel 
deed of trust on the grocery business, including assets, 
which they conducted at 1832 35th St., N. W. This chattel 
deed of trust was duly recorded in the Office of the Recorder 
of Deeds for the District of Columbia, where, at the time, 
there were on record two prior chattel deeds of trust, on 
the same business, including its assets, securing the repay¬ 
ment of two other promissory notes previously executed by 
the Holtzmans. 

Plaintiffs placed their note for collection with the Bank 
of Commerce and Savings and several payments on said 
note were made by the makers. 

Thereafter, on or about March 17, 1948, Samuel Holtz¬ 
man filed a voluntary petition in bankruptcy in the United 
States District Court for the District of Columbia, and 
in his schedule of secured creditors named the Bank of 
Commerce and Savings as the holder or payee of the first 
note, as well as the holder or payee of the third note, al¬ 
though said third note was in fact payable to the plaintiffs. 
Plaintiffs were not named as creditors in the petition. 

In due course, Holtzman was adjudicated a bankrupt, a 
trustee in bankruptcy appointed, and his estate administer¬ 
ed. During the course of the administration, the trustee, 
pursuant to authorization from the referee, conducted a 
public sale, after advertising therefor, and sold the business 
and assets of the bankrupt to the defendant Korn, appellee 
herein. The referee entered no.order authorizing a sale of 
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the business and assets free and clear of liens or secured 
claims, and in fact, made no mention whatever of the dis¬ 
position to be made of liens or secured claims on said busi¬ 
ness and assets. The trustee obtained a release of the liens 
held by the owners of the first and second liens, but no 
such release was obtained from the plaintiffs, although the 
lien held by them was a matter of record. 

. After the District Court had entered an order ratifying 
the report of the referee on the trustee’s final report and 
account, the plaintiffs, for the first time, learned of the 
bankruptcy proceedings and the sale of their security. At 
that time, all of the assets belonging to the bankrupt had 
been collected and disbursed to his creditors, but not to the 
appellants. 

Plaintiffs thereupon filed a complaint for declaratory re¬ 
lief praying that the Court declare, among other things, that 
the assets purchased by the appellee, Korn, were subject to 
the lien placed thereon by the Holtzmans in favor of the 
plaintiffs. The motion for summary judgment dismissing 
the complaint against him was then filed, appellee claim¬ 
ing that appellants had no cause of action against him, 
that appellants’ rights had been fully satisfied in the bank¬ 
ruptcy proceedings. After hearing, the District Court 
granted appellee’s motion, while denying appellants’ mo¬ 
tion for summary judgment. 

Statement of Points 

The District Court erred in granting appellee’s motion 
for summary judgment and denying appellants’ motion for 
such a judgment. 
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Summary of Argument 

A valid and existing lien or encumbrance, created by a 
recorded chattel deed of trust, may be enforced against the 
property even though sold under an order of a bankruptcy 
court, where the order of sale made no reference to the dis¬ 
position of the liens or encumbrances and the property was 
not ordered sold free and clear of existing liens and en¬ 
cumbrances. It is error to dismiss a complaint on a mo¬ 
tion for summary judgment where the allegations show 
the order did not direct the sale free and clear of liens; 
and where the facts are admitted, a motion for summary 
judgment against the purchaser under such a sale, should 
be granted. 


Argument 

I If the bankruptcy court directs a sale of encumbered 
property without mentioning the liens thereon, this only 
authorizes a sale subject to existing liens, and the purchaser 
under the sale acquires only the title which the bankrupt 
had. 7 C. J. Bankruptcy, Sec. 361 (2). 

In the case under consideration, the complaint specifically 
alleged that no order of the Referee in Bankruptcy was 
made authorizing the assets, which were subject to existing 
liens, to be sold free and clear of any liens or encumbrances. 
“In the absence of any reference to the contrary in the 
order of sale, a bankruptcy sale is made subject to valid 
liens and other encumbrances, in which case the interest of 
lienholders are in no way affected by the sale.” Collier on 
Bankruptcy, 14th Ed. Vol. 4, Sec. 70.97. 

This is the general rule. In the case of In re Reading 
Hat Mfg. Co., 224 Fed. 786, the Court stated that “The prac¬ 
tice in bankruptcy courts, * * * in sales of property subject 
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to lien and incumbrances in favor of third parties follows 
the general equity practice (emphasis supplied). If the 
order of sale does not direct the divestiture of the lien, by 
providing that the property shall be sold, the purchaser 
takes title subject to all existing liens, and must, of course, 
pay the liens or otherwise arrange with the lien creditors in 
order to retain the property .’’ 

Another instance of the application of the rule that in the 
absence of any direction to sell free and clear of liens, the 
property is sold subject to encumbrances, is the case of 
In re Platteville Foundry and Machine Company, 147 Fed. 
828. There the order of sale did not direct the property to 
be sold free from incumbrances, but “The property was os¬ 
tensibly sold by the trustee free and clear of liens # * and 

the sale was afterwards confirmed by the Court.” The 
Federal court decided that it was proper for the chattel 
mortgagee to prosecute in the state court an action to en¬ 
force his chattel mortgage. Said the Court, “It seems 
to be further settled that while the bankruptcy court, as 
well as the referee, may sell property free and clear from 
liens, yet the power to do so is extraordinary, and that an 
order merely directing the sale of the property without 
mentioning liens, will be taken as a sale subject to any 
existing liens * * *” 

So, in the case of Smith v. Chase National Bank, 84 Fed. 
2nd 608, at 614, the Court said, “The record shows that the 
(bankruptcy) court did not authorize the sale of the assets 
of the bankrupts free of liens. It has sold nothing more than 
the interest of the bankrupts in the assets, which the pur¬ 
chaser takes subject to any rights, equities, or liens that the 
appellants may have • • 

And in the case of McKay v. Hamill, 185 Fed. 11 the court 
followed the general rule that in the absence of an order 
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directing a sale free and clear of existing liens, the prop¬ 
erty was sold subject to the liens. It said, “Undoubtedly, 
the general rule is that the property of the bankrupt is 
taken by the trustee in the situation in which it was held by 
the bankrupt, and that any disposition of said property 
made by the trustee must be made with reference to the 
superior rights of lien holders when legally ascertained *** 
A sale made without any specific reference to liens on the 
property to be sold will be considered a sale subject to 
such liens.’’ 

This rule applies also to the lien of a wife for dower. In 
re Macklem, 28 F. 2nd 417 citing with approval the case of 
In re Platteville Foundry and Machine Co., supra, the 
court recognized that the dower interest of the wife of the 
bankrupt was a lien on his real estate, and that this lien 
could not be divested without the wife’s consent. It said 
“A purchaser at a bankruptcy sale acquires no greater 
rights than the bankrupt himself had in the property sold. 
• • • Thus, a bankrupt’s property may be sold subject to 
liens, and if the sale is not expressly ordered to be sold 
free and clear of liens, purchasers take subject thereto. * * * 
So, in the present case, the order and advertisement of sale 
containing no reference to incumbrances, under the rule of 
caveat emptor the purchaser acquired no more than the 
bankrupt himself had.” 

The Court of Appeals of Georgia, in a case decided in 
1912, Horkan v. Eason, 10 Ga. App. 236, 73 S. E. 352, in the 
syllabus, written by the court, without further opinion, 
states that “Where the seller of personal property takes 
from the purchaser a mortgage on it to secure the bal¬ 
ance of the purchase money, and the mortgage is duly 
recorded, and subsequently the purchaser, without having 
paid the mortgage, is adjudged a bankrupt, and his trustee 
in bankruptcy seizes and sells the property covered by the 
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mortgage, the purchaser at the bankruptcy sale takes the 
property subject to the purchase-money mortgage unless 
the bankruptcy court, after hearing on due notice, ordered 
a sale divested of liens.” 

That this is the general rule was recognized by the trustee 
in the instant case. In arranging to sell the assets of the 
bankrupt at public auction, he procured the release of the 
liens or encumbrances held by the payees of the first and 
second promissory notes, and agreed that he would pay 
these lienholders out of the proceeds of the sale. Had this 
not been done, the property would have been sold sub¬ 
ject to their liens. Since there was no release of the lien 
held by the appellants, the property was purchased by the 
appellee subject to the rights of the appellant. 

In the matter of the bankruptcy of Holtzman, the referee 
merely ordered a sale of the property, “without further 
notice to creditors” and the order of sale made no mention 
of liens; the property was not ordered sold free and clear 
of liens. Unless such a sale is ordered the rights of the 
lienholders are unaffected by the sale, and they may assert 
them against the security regardless of the possession of 
another. Bassett v. Thackara, 72 N. J. L. 81, 60 Atl. 39, 
recognizes this principle. There the Court states as follows: 
“Nor did the sale of the defendant’s property disturb that; 
security, for the security was not his property, and no or¬ 
der was made by the bankrupt court for a sale of the land 
discharged from the lien.” 

II In order that a sale under the order of a bankruptcy 
court may pass the property free of liens and encum¬ 
brances, it is necessary that the lienholders should have been 
served with process or otherwise notified of the proceed¬ 
ings, so as to make them parties thereto. 7 C. J. Bank¬ 
ruptcy, Sec. 360 (b). 
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In the Platteville Foundry Case, supra , the court said 
that “it seems to be further settled that notice to the lien 
creditors of the application for sale must not only be given, 
but the record must disclose affirmatively that every credi¬ 
tor whose lien will be discharged by the sale has received 
due notice of the application. ’ ’ 

The rights of a person not a party to the proceedings in 
bankruptcy are in no way affected by the orders of the 
court of bankruptcy, even though the property is ordered 
sold free and clear of liens. Jasper State Bank v. Bras¬ 
well, 130 Tex. 549, 111 S. W. 2d 1079,115 A. L. R. 329. This 
rule is repeated in Foster v. Christenson, 67 S. W. 2d 246, 
and many other cases. In that case, it was said, “There 
are many decisions holding that the rights of persons own¬ 
ing interests or equities in property, and who are not par¬ 
ties to the proceedings in bankruptcy, are not affected by 
orders of the court of bankruptcy with respect to such 
property, or by its sales of such property. These decisions 
are based not only on the well-settled principle that a 
stranger to a judgment is not bound by it, but also on the 
rule that the trustee in bankruptcy acquires no better title, 
and therefore can pass no better title, than that of the 
bankrupt owner as of the date he was adjudged a bank¬ 
rupt.’ ’ To the same effect is Ray v. Norseworthy, 23 Wall 
(U. S.) 136,23 L. Ed. 116. “ * * * There is no well considered 
case which gives any support to the proposition that the 
judgment, order, sentence or decree of a court disposing of 
property subject to conflicting claims will affect the rights 
of anyone not a party to the proceeding and who was never 
in any way notified of the pendency of the proceeding.” 

Appellants were not parties to the proceedings in the 
bankruptcy court, were not named as creditors, and in fact 
received no notice that the proceedings were being conduct¬ 
ed, and learned of the bankruptcy only after the final order 
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of the Court was made. Even if the listing of appellants’ 
claim (however ownership thereof was designated in peti¬ 
tioner’s schedule of creditors) made them parties to the 
proceedings, “They were not required to seek collection of 
their debt in the court of bankruptcy but could rely upon 
their lien.” Kay v. Norseworthy, supra; Yeatman v. N. 
0. Savings Inst., 95 U. S. 764, 24 L. Ed. 589; Factors’ & 
Traders’ Ins. Co. v. Murphy, ill U. S. 738, 4 S. Ct. 679, 28 
L. Ed. 582; Adams v. Conner, 133 U. S. 296,10 S. Ct. 304, 33 
L. Ed. 623; Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 734, 
51 S. Ct. 270, 75 L. Ed. 645; In re Platteville Foundry & 
Machine Co., supra; Remington on Bankruptcy (3d Ed.) 
Sec. 2479, 2594. So that if appellants had been parties to 
the proceedings, they could have relied on their lien, and 
in the absence of an order by the bankruptcy court making 
the sale free and clear of liens, they would still be entitled 
to proceed against the security. 

• 

Conclusion 

The order of the District Court granting the motion for 
s umma ry judgment in favor of the appellee herein and 
denying the motion of the appellants was erroneous and 
should be reversed. 

Respectfully submitted, 

Harry Kay and 
Milton M. Burke, 

Attorneys for Appellants , 

By Harry Kay. 





■ 



























1 


JOINT APPENDIX 
No. 10,372 


1 IN THE 

UNITED STATES DISTRICT COURT 
Fob the District of Columbia 


CHARLES GOTKIN and RAYMOND 
GOTKIN, 509 Morse St., N. E., Wash- 
ington, D. C., 

Plaintiffs, 
vs. 


PHILIP KORN, 1832 35th St., N. W., 
Washington, D. C. and SAMUEL 
HOLTZMAN and ROSE HOLTZMAN, 
both 1927 3rd St., N. E.,Washington, 
D. C. and BANK OF COMMERCE & 


I Civil Action No. 
f 1498-49. 


SAVINGS, a Corporation, (H Street 
Branch) North Capitol & H Sts., Wash¬ 
ington D. C., 

Defendants . 


Complaint for Declaratory Judgment 
(Filed April 8, 1949.) 

1. Jurisdiction is vested in this Court by Title 28, Sec¬ 
tion 400, U. S. Code. 

2. Plaintiffs Raymond Gotkin and Charles Gotkin are 
citizens of the United States and residents of the District 
of Columbia. Defendants Korn, Rose and Samuel Holtz- 
man, are citizens of the United States and residents of the 
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District of Columbia. Defendant Bank of Commerce and 
Savings is a corporation doing business under and by vir¬ 
tue of the laws of the District of Columbia. 

3. On or about the 1st day of June, 1947, the defendants 
Rose and Samuel Holtzman, being at that time justly in¬ 
debted to the plaintiffs, executed their one certain promis¬ 
sory note in the amount of Seven Hundred Eighty-Six 
Dollars, ($786.00), payable in monthly installments of 
Fifty ($50.00) Dollars, with interest at the rate of six 
(6%) percent per annum until paid. Said note was secured 
by a chattel deed of trust on the entire grocery, produce 
and meat business owned and operated by said defendants 

at and upon premises 1832 35th St., N. W., in the Dis- 
2 trict of Columbia, including the good-will, licenses 

and permits, leasehold interest of the said defend¬ 
ants, and all stock of merchandise, fixtures and equipment, 
which were enumerated in said chattel deed of trust. Said 
chattel deed of trust was filed in the Office of the Recorder 
of Deeds for the District of Columbia on June 10, 1947, at 
2:16 P. M. and was duly recorded in Liber 8507 at folio 175, 
et seq., one of the Land Records of the District of Columbia. 

4. Plaintiffs are informed and believe and therefore 
aver that at the time said chattel deed of trust was filed 
for recording in the Office of the Recorder of Deeds for the 
District of Columbia, there were then two prior chattel 
deeds of trust on file in said Recorder’s office, which said 
prior deeds were secured on the identical chattels enumer¬ 
ated in the said chattel deed of trust given to secure the 
note given to plaintiffs herein. 

5. Plaintiffs, after the happening of the events afore¬ 
mentioned, placed the aforesaid promissory note with the 
defendant Bank of Commerce and Savings, H. St. Branch, 
for collection, and the defendant Bank, by its agents, ser- 
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vants, and employees received from defendants Bose and 
Samuel Holtzman five (5) payments in the sum of Fifty 
Dollars ($50.00) each, on various dates from July 8, 1947 
through and including December 3, 1947, to be applied on 
the payment of said note, leaving a balance due after de¬ 
ducting interest at the rate agreed upon, of Five Hundred 
Fifty-three Dollars and Thirty-One Cents ($553.31). No 
further payments were made on account of said promis¬ 
sory note, but said note remained in the possession of the 
said defendant Bank of Commerce and Savings. 

6. On or about the 17th day of March, 1948, defendant 
Samuel. ,Holtzman, then residing at 1927 3rd St., N. E., in 
the,City of Washington, District of Columbia, filed a vol¬ 
untary petition in. bankruptcy in this Honorable Court, be¬ 
ing bankruptcy case number 4446. 

7j Said petition in bankruptcy, in Schedule A-2 thereof, 
entitled “Creditors Holding Securities”, enumerated the 
two prior chattel deeds of trust heretofore referred to in 
paragraph 4 hereof, and named defendant Bank of Com¬ 
merce and Savings as the holder or payee of the promis¬ 
sory note secured by the first of said chattel deeds of trust. 
Said Schedule A-2 also named defendant Bank of Com¬ 
merce and Savings as the holder or payee of the promissory 
note owned by plaintiffs but then in the hands of said de¬ 
fendant Bank. 

3 8. Pursuant to the Bankruptcy Laws of the United 

States, notice of the filing of said petition was mail¬ 
ed by the clerk of the Referee in Bankruptcy to said de¬ 
fendant Bank. Plaintiffs received no notice of the filing 
of said petition from the clerk of the Referee in Bankrupt¬ 
cy, nor was any notice thereof received from defendant 
Bank of Commerce and Savings; and plaintiffs were never 
notified or advised that the petitioner therein had re- 
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quested an adjudication as a bankrupt and a discharge from 
the debts enumerated in his petition. Plaintiffs received 
notice of the proceedings only after the final order of the 
Court, referred to in paragraph 13 hereof, was entered. 

9. At the first meeting of the creditors of defendant 
Samuel Holtzman, a trustee of the petitioner’s estate was 
elected and thereafter duly qualified by giving bond, as re¬ 
quired by law. 

10. Thereafter, on or about the 7th day of April, 1948, 
“the referee announced” at the first meeting of creditors 
of said petitioner “that he would sign an order for the 
trustee to sell the assets at public auction without fur¬ 
ther notice to creditors”, making no mention of any liens, 
nor any disposition thereof, in said order. 

11. The aforesaid assets consisted entirely of chattels 
enumerated in the chattel deeds of trust aforementioned. 

12. Thereafter, the aforesaid assets were sold at pub¬ 
lic auction to defendant Philip Korn. After payment in 
full to the holders of the notes secured by the aforesaid 
first and second chattel deeds of trust and the expenses of 
administration there remained the sum of One Hundred 
Ninety-Three Dollars and Ninety-two Cents for distribution 
to the unsecured creditors of the defendant Holtzman, the 
debt due to plaintiffs, enumerated in Schedule A-2 as afore¬ 
said, having been disallowed by the trustee, with the state¬ 
ment “no claim asserted by creditor nor any claim record¬ 
ed”, although said claim of the plaintiffs was secured by 
a chattel deed of trust duly recorded as mentioned in para¬ 
graph 3 hereof. 

13. The aforementioned sum of One Hundred Ninety- 
Three Dollars and Ninety-two Cents ($193.92) was there¬ 
upon distributed to the unsecured creditors enumerated in 
the petitioner’s schedule, and an “Order "Ratifying Report 
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of Referee on Trustee’s Final Report and Account” was 
entered by the Court on November 16,1948. 

4 As a result of the foregoing, the plaintiffs herein 

have sustained damages in the sum of Five Hundred 
and Fifty-Three Dollars and Thirty-One Cents ($553.31) 
plus accumulated interest. 

WHEREFORE, plaintiffs pray this Honorable Court 
for a judgment declaring: 

1. That defendants Rose and Samuel Holtzman are 
liable on said promissory note. 

2. That the fixtures, equipment, merchandise and other 
assets sold by the trustee at the public auction to defendant 
Philip Korn are subject to sale by the trustees under the 
chattel deed of trust given to secure the payment of the 
promissory note owned by plaintiffs. 

'.•3ji'>That defendant Bank of Commerce and Savings is 
liable to plaintiffs for failure to notify plaintiffs that de¬ 
fendant Samuel Holtzman had filed a petition in bank¬ 
ruptcy listing the debt owed plaintiffs. 

4. That such other and further relief as the plaintiffs 
may be entitled to be also declared. 

s/ Charles Gotkin. 

Harry Kay and 
Milton M. Burke 
Attorneys for Plaintiffs , 

1010 Vermont Ave., N. W. 

By s/ Milton M. Burke. 
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Stipulation 
(Filed Aug. 1, 1949.) 


12 IN THE 

UNITED STATES DISTRICT COURT 
Foe the Distbict of Columbia 


CHARLES GOTEJN 
G-OTEJN, 

vs. 

PHILIP KORN, et al, 


and RAYMOND 
Plaintiffs, 

Defendants. 


Civil Action 
No. 1498-49. 


In lieu of the defendant Korn’s counter-designation of 
record on appeal heretofore filed on July 14, 1949, the fol¬ 
lowing facts, upon agreement of counsel, are stipulated 
from the bankruptcy file of Samuel Holtzman, being Bank¬ 
ruptcy File number 4446, in the United States District 
Court for the District of Columbia. 

1. A voluntary petition in bankruptcy was filed by one 
Samuel Holtzman on March 16, 1948; 

2. Listed under schedule A-2 entitled “creditors holding 
securities”, was the following: 

Name of Creditor 

Bank of Commerce and Savings 

Residence 

H. Street Branch 
H and N. Capitol Streets 

Description of securities 

3rd chattel deed of trust on fixtures, equipment and 
mdse. 
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When and Where Debts were Contracted and Nature 
and Consideration Thereof 
D. C., 3rd Chattel deed of trust (for merchandise pur¬ 
chased ’47) 

Amount due or claimed 
$553.31 plus interest. 

3. On sheet 4 of the Statement of Affairs, the repayment 
of loans made during the year immediately preceding the 
filing of the original petition herein the following notice 
appeared: 

Gotkin Bros. 

Washington, D. C. 

Repaid in 1947 $250.00 

13 4. That the discharge of bankruptcy was filed on 

October 6,1948; 

5. That the report of the Referee on the trustee’s final 
report and account was filed on November 16, 1948 and 
approved by an order of the court the same day; 

6. That a notice of the first meeting of creditors was 
filed on March 26, 1948 and said notice contained thereon 
the following notation: 

“A copy of the foregoing notice was sent by mail 
to all scheduled creditors, attorneys of record and 
other interested parties as of the date of filing thereof. 
Total number mailed 36 /s/ John A. Breshahan Ref¬ 
eree in Bankruptcy.” 

7. On March 29,1948 the Evening'Star newspaper pub¬ 
lished a notice of the first meeting of creditors; 

8. That on the dates of April 11, 12 and 14th, Adam 
Wescheler and Sons, Auctioneers, carried a notice in the 
Evening Star stating that the notice pertained “to the 
matter of Samuel Holtzman, t/a Burleith Market, Bank¬ 
rupt.”. 
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9. That on April 26, 1948 the court entered an order 
authorizing the trustee to make payments; 

10. That on June 10, 1948 there was filed the notice of 
order fixing time for filing objections to discharge. The 
date within which to file objections being set as August 9, 
1948 and that said notice of order carried thereon the same 
notation of mail as carried on the first meeting of creditors 
as listed under item 6, supra; 

11. That the trustee’s final report filed on October 18, 
1948 consisting of 2 pages is attached to this stipulation; 

12. That the notice of final meeting of creditors was 
filed on October 22, 1948 and said meeting as set for No¬ 
vember 10, 1948 at 3:00 p. m. and said notice carried the 
same notation as to mailing as set forth in the notice of the 
first meeting of creditors under item 6, supra ; 

13. That on March 15, 1949 the court entered an order 
approving account, discharging trustee and closing the 
estate. 

It is further stipulated by the counsel that the debt listed 
under item 2 above is the debt in controversy in the instant 
case. 


Harry Kay, 

Attorney for Plaintiffs. 

Edward E. O’Neill, 

810—18th Street, N. W., 
Washington, D. C., 

Attorney for Defendant Korn. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia. Circuit 


No. 10,372. 


Charles Gotkin, et al., Appellant, 
v . 

Philip Korn, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF OF APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

On March 16,1948, one Samuel Holtzman, operating the 
Bnrleith Market, filed a voluntary petition of bankruptcy. 
Under Schedule A-2, “Creditors Holding Securities,” was 
listed the “Bank of Commerce & Savings”, holding a “3rd 
chattel deed of trust on fixtures, equipment & merchan¬ 
dise,” in the amount of * 1 $553.31, plus interest.” The 





Bank of Commerce & Savings was also listed as holding 
two other prior chattel deeds of trnst on the same “fixtures, 
equipment and merchandise.” On March 26, 1948 notice 
of the first meeting of creditors was filed and due notice 
mailed to all listed creditors including the Bank of Com¬ 
merce & Savings. (Joint App., p. 7). Notice of this first 
meeting was also duly published in the Washington Eve¬ 
ning Star on March 29,1949. In accordance with this meet¬ 
ing a trustee was duly elected and the Referee in Bank¬ 
ruptcy announced”_that he would sign an order for the 

trustee to sell the assets at public auction without further 
notice to creditors.” Accordingly, on April 11, 12 and 14, 
1948, Weschler & Sons, Auctioners, carried notice in the 
Evening Star stating the forthcoming auction pertained 
“to the matter of Samuel Holtzman t/a Burleith Market, 
Bankrupt.” (Joint App., p. 7). 

On April 15,1948 the “fixtures, equipment and merchan¬ 
dise” were sold at public auction to one Isadore Fliescher. 
The present appellee, Korn, is and has been since April 

15.1948 the manager and not the owner of these “fixtures, 
equipment and merchandise” in the Burleith Market. 

On April 26, 1948 the District Court entered an order, 
in the bankruptcy proceedings, authorizing the trustee to 
make payments. August 9, 1948 was the date set within 
which to file objections and due notices were mailed to the 
creditors including the Bank of Commerce & Savings (Joint 
App., p. 8). The trustee’s final report was filed on October 

18.1948 carrying the following statement: “Bank of Com¬ 
merce & Savings, 3rd Chattel deed of trust on fixtures and 
merchandise (No claim asserted by creditor nor any claim 
recorded. Disallowed by trustee)” (Appellee’s App. p. 
2). The final meeting of creditors was held on Novem¬ 
ber 10, 1948 after forwarding of due notices, including the 
Bank of Commerce & Savings, and on March 15, 1949 the 
District Court entered an order approving the account, 
discharging the trustee and closing the estate. (Joint App., 

p. 8). 







Subsequently on April 8,1949 the instant action was filed 
naming the present appellee, Samuel & Rose Holtzman and 
the Bank of Commerce & Savings as parties defendants. 
The complaint specifically stated that the debt or claim in 
controversy was placed “. . . with the defendant Bank of 
Commerce & Savings, H St. Branch, for collection . . . ** 
and further, that said Bank had “_received from defen¬ 

dants Rose and Samuel Holtzman five (5) payments . . ., 
to be applied on the payment...** of the debt or claim in 
controversy. (Joint App., pp. 2-3). The appellants com¬ 
plain that they failed to receive any notice of the bank¬ 
ruptcy proceedings until after the final order of March 
15,1949. A threefold judgment is sought: (1) against Rose 
& Samuel Holtzman on the debt or claim; (2) to subject the 
“fixtures, equipment, merchandise and other assets” sold 
to appellee at the public auction to the chattel mortgage; 
and (3) to hold the Bank of Commerce & Savings liable 
for failure to notify the appellants of the bankruptcy pro¬ 
ceedings. (Joint App., p. 5). 

On April 28, 1949 the appellee, Kom, waiving the mis¬ 
nomer as to ownership, moved for summary judgment. On 
June 15, 1949 the District Court, after study of the bank¬ 
ruptcy proceedings (In the Matter of Samuel Holtzman, 
Bankrupt, Bankruptcy #4446, U. S. D. C. for D. of C.) 
granted judgment for appellee. The instant appeal fol¬ 
lowed. 

SUMMARY OF ARGUMENT. 

I. It is pleaded and stipulated that appellants* agent 
received due notice of the bankruptcy proceedings. Such 
notice to the agent is notice to the principal Hence, the 
appellants received due notice of the bankruptcy proceed¬ 
ings. 

II. Having received due notice, the appellants failed to 
present their claim within the time allowed by the law. 
This failure discharged the bankrupt from any obligation 
and likewise made “free and clear” any property of the 
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bankrupt sold through the bankruptcy proceedings to a 
third party purchaser. 

HI. “Judicial sales” in bankruptcy should not be set 
aside except for substantial reasons in order to insure 
confidence in the buying public and to carry into effect the 
purpose of the bankruptcy statutes. The appellants, seek¬ 
ing to set such sales aside on the grounds of their own 
neglect, is not sufficient for disturbing such a “judicial 
sale”. 

IV. If the appellants have a right to enforce their lien, 
the present action is improper. The action of the bank¬ 
ruptcy court is final. It cannot be attacked collaterally as 
is sought to be done in the instant case. The proper pro¬ 
cedure is to petition the bankruptcy court to reopen the 
proceedings and then set aside the sale, provided there is 
any merit to appellants’ contentions. 

ARGUMENT. 

L 

The Appellants Received Due Notice of the Bankruptcy 

Proceedings. 

What, in effect, the appellants seek in this cause of 
action is to set aside the judicial sale in the bankruptcy 
proceedings on the ground that they failed to receive no¬ 
tice. However, from the very wording of their complaint 
they allege that the indebtedness or claim was placed with 
their agent, the Bank of Commerce & Savings, for collec¬ 
tion. And from the stipulation in the joint appendix, the 
appellants agree and admit the Bank of Commerce & Sav¬ 
ings received due notice of all steps in the bankruptcy 
proceedings. The notice to their agent is notice to them. 
In the case of American Security Trust Co. v. Vester, 183 
Ark. 9, 34 S. W. 2d 747 (S. Ct. Ark. 1931), a claim by the 
Trust Company after bankrupt’s discharge, on grounds of 
lack of notice of the bankruptcy proceedings was disallowed 
when it was shown that the Trust Company had placed the 
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note in the hands of an attorney for collection and the 
attorney had been duly notified, although he failed to as¬ 
sert a claim in the bankruptcy proceedings. The Court 
stating at p. 748: 

Notice was given to all parties and to appellant’s at¬ 
torney, who had the authority to collect the note, and 
had already demanded payment. This notice was 
given to the attorney and the knowledge acquired while 
acting for the principal, the creditor, relating to a mat¬ 
ter within the scope of his agency, the agent is pre¬ 
sumed to have communicated it to his principal, as it 
was his duty to do. 

See also: Atkinson v. Elmore, 103 Mo. App. 403, 77 S. W. 
492 (1903); Bight v. Chapman, 44 Ore. 266, 75 P. 585 
(1904); Keefauver v. Hevenor, 163 App. Div. (N. Y.) 531, 
148 N. Y. S. 434 (1914); Wise v. Curdes, 219 Ind. 606, 40 
N. E. 2d 122 (1942); Dill v. Hamilton, 73 CaL App. 2d 881, 
167 P. 2d 497 (1946) and In re Feinstien’s Will, 73 N. Y. S. 
2d 129 (1947). In the Keefauver case, supra, the court 
held that notice to an attorney of a judgment creditor em¬ 
ployed to collect the judgment was sufficient, though no 
notice was given to the creditor’s attorney of record . 

Thus, the appellants, pleading that the Bank of Com¬ 
merce & Savings was their agent for collection and stipu¬ 
lating that that agent received due notice, received notice 
of the bankruptcy proceedings, within the law, and failed 
to act on such notice. 


Failure of Appellants to Present Their Claim Within the 
Time Allowed By Law, Discharges This Claim. 

As stated in the facts, and agreed to by appellants, the 
first meeting of creditors was held in March 1948. The 
final meeting of the creditors was held on November 10, 
1948 and the estate closed on March 15,1949. This instant 
case was not filed until April 8, 1949 ; 3 weeks after the 
closing of the estate; 5 months after the last meeting of 
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creditors and over a year after the first meeting of cred¬ 
itors. The law on the time limit for the filing of claims in 
bankruptcy proceedings is clear and specific. 11 U. S. C. A. 
§ 93 (N), provides: 

... Claims which are not filed within six months after 
the first date set for the first meeting of creditors shall 
not be allowed: . . . 

Thus, the trustee acted properly in disallowing this claim 
where “No claim asserted by creditor nor any claim re¬ 
corded.” 1 The mere fact that appellants deny they re¬ 
ceived notice or had knowledge of the bankruptcy proceed¬ 
ings in time to prove their claim, is not conclusive that 
statutory notice was not given or that they had no actual 
knowledge of the pendency of such bankrupt proceedings, 
in face of a record of the District Court that such notice 
was given. Clafin v. Wolff, 88 N. J. L. 308,96 AtL 73 (1915). 

Furthermore, the failure to assert this claim within due 
time discharges the bankrupt from liability. 11 U. S. C. A. 
§ 35, states: 

A discharge in bankruptcy shall release a bankrupt 
from all his provable debts, except such as ... (third) 
have not been duly scheduled in time for proof and 
allowance, with the name of the creditor, if known to 
the bankrupt, unless such creditor had notice or actual 
knowledge of the proceedings in bankruptcy; . . . 
(Italics supplied). 

True, the failure to exercise proper diligence on the part 
of the appellants or their agent results in a loss to the ap¬ 
pellants, but they are required to bear the loss which re¬ 
sults from their neglect. Hills v. Alden, Fed. Cas. #6,507 
(D. C. Me. 1878). 

Thus, accepting, arguendo, the main argument of the ap¬ 
pellants that a purchaser at a trustee’s sale of the property 
of a bankrupt acquires no higher title or greater rights 
than the bankrupt himself had in the property sold, the 


1 Trustee’s Final Beport and Account, Appellee’s App. p. 2. 


appellants have no claim, at present, to the property in 
controversy. Through the failure of the appellants to 
act within due time after receiving due notice, said prop¬ 
erty is now free and clear of any claim or encumbrance, 
that might have been asserted by appellants within due 
time. 

m. 

Judicial Sales in Bankruptcy Should Not be Set Aside and 
Bona Fide Purchasers Deprived of Their Bights 
Without Just Cause. 

The sale to the appellee of the property in controversy 
was a “judicial sale’’ under bankruptcy proceedings, at 
public auction with due notification. There is no question 
but what the appellee was a bona fide purchaser, for an 
adequate sum and the purchase was confirmed by the court. 
To allow the appellants to now set aside this sale, over a 
year after its consummation, on the grounds they advance, 
would be contrary to the law of bankruptcy sales, and would 
foster an uncertainty that would defeat the very purpose 
of the bankruptcy statutes. 

As the court stated in Currin et al. v. Nourse, (C. C. A. 
8th, 1933) 66 F. 2d 137, 140: 

Judicial sales are an indispensable part of the ma¬ 
chinery employed in administering bankrupt estates. 
Public policy requires stability in such sales. The 
Ruby (D. C.) 38 F. 622; In re Burr [Mfg. & Supply 
Co.], 21 F. 16,19,133 C. C. A. 126. To induce bidding 
at such sales and reliance upon them, the purpose of 
the law is that they shall be final, Pewdbic Mining Co. 
v. Mason, 145 U. S. 349, 356, 12 S. Ct. 887, 36 L. Ed. 
732; they are not to be disturbed except for substantial 
reasons, Jacobsohn v. Larkey (C. C. A. 3) 245 F. 538, 
541, L. R. A. 1918C, 1176. 

See also: In re Metallic Specialty Mfg. Co., 193 F. 300 
(D. C. E. D. Pa. 1912); In re Wolke Lead Batteries Co., 
294 F. 509 (C. C. A. 6th, 1923); Coulter v. Blieden, 104 F. 
2d 29 (C. C. A. 8th, 1939); In re Strunks Lane & Jettico Mt. 
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Coal Co. v. Coke Co., 64 Fed. Supp. 731 (D. C. E. D. Ky., 
1946), and Collier on Bankruptcy, Vol. 4, § 70.98. 

In support of this announced policy of giving stability 
to bankrupt sales, the court in the case of Morrison v. 
Bay Parkway Nat. Bank, 60 F. 2d 41 (C. C. A. 1st, 1932) 
held that even though fraud could be shown on the part of 
the bankrupt, the trustee in bankruptcy could not set the 
sale aside as against an innocent purchaser, in good faith, 
for fair consideration, even though the transfer was made 
after the bankruptcy, and the action of the trustee was in 
due time and on behalf of all creditors. On page 6 of their 
brief, the appellants quote from the case of McKay v. 
Hamill, 185 Fed. 11 (C. C. A. 3rd, 1911). The following is 
a continuation of the court’s opinion, p. 14: 

But the court of bankruptcy, in the exercise of its 
equitable power, in selling and disposing of the pro¬ 
ceeds of the bankrupt’s estate, will take care of and 
protect the legal and equitable interests of third 
parties attaching thereto. 

Thus, in the instant case where a single creditor, as a 
result of his own neglect, now seeks to cast demerit on the 
“judicial sale”, such action should not be sustained by 
the courts. 


IV. 

If Appellants Have a Bight to Enforce Their Lien, the 
Present Form of Action is Improper. 

Assuming, arguendo, that appellants have the right to 
enforce their lien on the property in question, the present 
form of action is improper. The District Court having con¬ 
firmed the bankruptcy sale and closed the estate, such 
action is final and conclusive. The final action of a Dis¬ 
trict Court cannot be attacked collaterally. That, in effect, 
is what the appellants are seeking to do in this matter. If 
they have a right, and it is strongly urged under the facts 
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and the law that they have no snch right, then their pro¬ 
cedure is to appear before the District Court and seek the 
reopening of the bankruptcy proceedings, on valid grounds. 
This they have failed to do. The cases cited by the appel¬ 
lants in their brief are all cases arising during the pen¬ 
dency of the bankruptcy proceedings. Nowhere is there 
authority for a collateral attack after the bankrupt pro¬ 
ceedings, except in the cases of In re Macklem, 28 F 2d 417 
(D. C. Md. 1928); Foster v. Christensen, 67 S. W. 2d 246 
(Comm, of App. Texas-B. 1934); Jasper State Bank v. 
Braswell, 111 S. W. 2d 1079 (Comm, of App. Tex. Sec. B, 
1938), and Bassett v. Thackara, 72 N. J. L. 81, 60 Atl. 39 
(S. Ct. N. J. 1905), and in all four of these cases the 
property sold by the trustee in bankruptcy was interest 
in real estate which did not belong to the bankrupt in the 
first instance. 

CONCLUSION. 

From the facts and the law herein stated the action of 
the District Court in granting a Summary Judgment in 
favor of the appellee was correct, and should be affirmed. 

Respectfully submitted, 

Edwabd E. O’Neill, 

810 18th Street, N. W. 
Washington 6, D. C. 

Attorney for Appellee. 
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APPELLEE’S APPENDIX . 1 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA. 

Holding a Bankruptcy Court. 

Bankruptcy No. 4446, 

In the Matter of Samuel Holtzman, Bankrupt. 

Trustee’s Final Report and Account. 

To: John A. Bresnahan, Esq., Referee in Bankruptcy. 

The undersigned hereby respectfully reports to the Court 
as follows: 

1. That he is the duly qualified trustee in bankruptcy of 
the above named bankrupt estate. 

2. That he has examined the bankrupt concerning the 
cause of bankruptcy and also concerning the acts, conduct 
and property of the bankrupt. 

3. That he has examined the bankrupt’s exemptions and 
filed a report herein of such exempt property. 

4. That he has examined all proofs of claim filed in the 
proceedings and has not filed objections to any. 

5. That he did not file objection to the discharge of the 
bankrupt. 

6. That the bankrupt scheduled the following assets which 
were administered as appears below, viz: 

Schedule Amount Realized 

B-l None 

B-2 Cash on hand 25.00 

Chevrolet truck (no equity) 

Stock in trade and fixtures 4,425.00 

B-3 Debts due Bankrupt in Open Acct. 386.70 

l Through an oversight in printing the following, ‘ 1 Trustee’s Final Report 
and Account,” which was stipulated to be printed in the joint appendix 
(paragraph 11, Joint App. p. 8) was omitted. It is here printed as the 
appellee’s appendix upon agreement of counsel. 
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B-4 None 

B-5 Personal Wearing Apparel (Exempt) 

B-6 None 

Total Amonnt Realized 4,836.70 


7. That he has received no additional assets. 

8. That on schedule A-2 the bankrupt listed the follow¬ 
ing creditors holding security; that the trustee has exam¬ 
ined into the nature of such security, its validity, and made 
the following disposition of same: 


Bank of Commerce and Savings 
1st chattel deed of trust on 
fixtures and merchandise 

Bank of Commerce & Savings 
Chevrolet Truck 

Jacob Schiffman & Dora 
Schiffman 

2nd chattel deed of trust bn 
fixtures and merchandise 

Bank of Commerce & Savings 
3rd chattel deed of trust on 
fixtures and merchandise 

National Cash Register 
Company 

Conditional Sales Contract on 
cash register 


(Chattel released to trustee. 
Creditor paid out of proceeds 
from sale at public auction) 

(Disclaimer filed by trustee) 


(Chattel released to trustee. 
Creditor paid out of proceeds 
from sale at public auction) 


(No claim asserted by creditor 
nor any claim recorded. Dis¬ 
allowed by trustee) 

(Creditor paid out of proceeds 
from sale of said register at 
public auction) 


9. That there is annexed and made a part hereof an 
accounting of all receipts of the trustee and the disburse¬ 
ments made therefrom with vouchers for the items for 
which disbursements have been made. 

/s/ Lee W. Cowan, 

Lee W. Cowan, Trustee. 

Subscribed and sworn to before me this 18th day of 
October, 1948. 

/s/ John A. Bbesnahan, 

Referee in Bankruptcy. 











